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Number 1 of 2002
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STATE AUTHORITIES (PUBLIC PRIVATE PARTNERSHIP
ARRANGEMENTS) ACT, 2002

————————

AN ACT TO MAKE FURTHER PROVISION IN RELATION
TO THE FUNCTIONS AND POWERS OF CERTAIN
STATE AUTHORITIES, IN PARTICULAR TO ENABLE
THEM TO ENTER INTO PUBLIC PRIVATE PARTNER-
SHIP ARRANGEMENTS, AND TO PROVIDE FOR
RELATED MATTERS. [21st February, 2002]

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

1.—(1) In this Act, except where the context otherwise requires—

‘‘appropriate Minister’’ means any Minister of the Government on
whom functions stand conferred or who has general responsibility
in respect of or in connection with the public private partnership
arrangement concerned;

‘‘asset’’ includes an existing asset or an asset to be provided under a
public private partnership arrangement;

‘‘company’’ means a company within the meaning of section 2 of the
Companies Act, 1963;

‘‘construction’’ includes building, refurbishment, maintenance,
repair, improvement, demolition, extension and replacement;

‘‘direct agreement’’ has the meaning given to it by section 3(1)(c);

‘‘functions’’ includes powers and duties, and a reference to the per-
formance of functions includes, with respect to powers and duties, a
reference to the exercise of the powers and the carrying out of the
duties;

‘‘local authority’’ means a county council, city council or town coun-
cil for the purposes of the Local Government Act, 2001;

‘‘operation’’ includes management and maintenance;

‘‘partner’’ has the meaning given to it by section 3(1);

3
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‘‘public private partnership arrangement’’ has the meaning given to
it by section 3(1);

‘‘State authority’’ shall be construed in accordance with section 2.

(2) In this Act—

(a) a reference to a section or Schedule is a reference to a
section of, or a Schedule to, this Act unless it is indicated
that reference to some other enactment is intended, and

(b) a reference to a subsection or paragraph is a reference to
the subsection or paragraph of the provision in which the
reference occurs, unless it is indicated that reference to
some other provision is intended.

(3) In this Act, a reference to any other enactment shall be con-
strued as a reference to that enactment as amended, extended or
adapted by or under any subsequent enactment.

2.—Each person or body specified in the Schedule is, subject to
section 7, a State authority for the purposes of this Act.

3.—(1) Without prejudice to the functions of a State authority
under any other enactment, a State authority may, either itself or in
conjunction with any other person (including another State
authority)—

(a) enter into an arrangement (in this Act referred to as a ‘‘pub-
lic private partnership arrangement’’) with a person (in
this Act referred to as a ‘‘partner’’) for the performance
of functions of the State authority specified in the
arrangement in relation to—

(i) the design and construction of an asset, together with
the operation of services relating to it and the pro-
vision of finance, if required, for such design, con-
struction and operation, or

(ii) the construction of an asset, together with the oper-
ation of services relating to it and the provision of
finance, if required, for such construction and oper-
ation, or

(iii) the design and construction of an asset, together with
the provision of finance for such design and con-
struction, or

(iv) the provision of services relating to an asset for not
less than 5 years and the provision of finance, if
required, for such services,

(b) subject to subsection (4), arrange or provide for a payment
to a partner,

(c) enter, where appropriate, into an agreement (in this Act
referred to as a ‘‘direct agreement’’) with a person who
has arranged or provided funding for the partner for the
carrying out of the public private partnership
arrangement,



[2002.] State Authorities (Public Private [No. 1.]
Partnership Arrangements) Act,

2002.
(d) transfer an interest, or part of an interest, of the State auth-

ority in an asset or part of an asset, to the partner, or,
subject to the prior consent of the appropriate Minister
or, if the State authority is a Minister of the Government,
subject to the consent of the Minister for Finance, to a
nominee of the partner by transfer, assignment, convey-
ance, grant of lease or licence or otherwise,

(e) take a transfer of an interest of the partner or a nominee of
the partner, in an asset or part of an asset, by transfer,
assignment, conveyance, grant or surrender of lease or
licence or otherwise.

(2) A State authority may, with the consent of the appropriate
Minister—

(a) either itself or in conjunction with any other person
(including another State authority) cause a company to
be formed and registered, or

(b) become a shareholder in an existing company,

for the purposes of a public private partnership arrangement or of
entering into such an arrangement.

(3) A public private partnership arrangement may include terms
and conditions in relation to the performance by the partner con-
cerned of the partner’s obligations under the arrangement as agreed
by the State authority.

(4) (a) Where a payment is arranged or provided for pursuant to
section 3(1)(b) the Minister for Finance may, at any time
until entry into the public private partnership arrange-
ment by the State authority, give directions to the appro-
priate Minister in relation to the aggregate value of
exchequer moneys committed to such arrangements, as
he or she considers necessary.

(b) The appropriate Minister shall, in performing his or her
functions, have regard to any directions given by the
Minister for Finance under this section.

(5) Functions conferred on a State authority by this section are in
addition to and not in substitution for any other functions of the
authority.

4.—(1) For so long as it continues in force, a public private part-
nership arrangement shall operate to confer on the partner con-
cerned the functions of the State authority specified in the arrange-
ment, subject to any terms and conditions so specified.

(2) A function conferred on a partner by a public private partner-
ship arrangement—

(a) may be performed by the partner in the partner’s own name,
subject to the general superintendence and control of the
State authority concerned, and

(b) shall, notwithstanding such arrangement, continue to be
vested in the State authority concerned concurrently with
the partner and may be performed by either or both of
them.
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(3) The conferral of a function of a Minister of the Government
on a partner by a public private partnership arrangement shall not
affect the Minister’s responsibility to Dáil Éireann or as a member
of the Government for the performance of the function.

(4) In this section ‘‘functions’’, in relation to a State authority,
includes functions of any other State authority to be performed by it
pursuant to an agreement or arrangement duly made by it with that
other authority.

5.—Where an agreement or arrangement was entered into on a
date before the commencement of this Act, and that agreement or
arrangement would have been a public private partnership arrange-
ment or direct agreement if this Act had been in operation on such
date, then the agreement or arrangement, as the case may be, shall
have effect and be taken always to have had effect as if this Act was
in operation when the arrangement or agreement was entered into.

6.—(1) In relation to a company to be formed and registered, or
a company that is formed and registered under section 3(2), an
appropriate Minister may, either before, or at the time of entering
into a public private partnership arrangement and, without prejudice
to the requirements of the Companies Acts, 1963 to 2001, give writ-
ten directions to either or both—

(a) the State authority concerned, and

(b) where the company has been so formed and registered, the
company,

concerning the management, accountability, accounting and financial
affairs of such a company and, in relation to such a company that is
formed and registered, its participation in the relevant public private
partnership arrangement.

(2) In relation to a company that is formed and registered under
section 3(2), an appropriate Minister may, without prejudice to the
requirements of the Companies Acts, 1963 to 2001, at any time after
the company enters into a public private partnership arrangement,
give directions to either or both—

(a) the State authority concerned, and

(b) the company,

concerning matters of policy in relation to the public private partner-
ship arrangement concerned or such arrangements generally.

(3) A State authority and a company shall comply with any direc-
tions given under this section.

(4) The appropriate Minister may amend or revoke a direction
under this section.

7.—(1) Where the Minister for Finance, following consultation
with any appropriate Minister, is of the opinion that—

(a) a public authority not standing specified as a State authority
in the Schedule ought, having regard to the purposes of
this Act, to stand so specified, or



[2002.] State Authorities (Public Private [No. 1.]
Partnership Arrangements) Act,

2002.
(b) having regard to the amalgamation, dissolution or change of

name of a State authority, the State authority ought to
cease to be specified in the Schedule or to be so specified
under a different name or description,

he or she may, by order, amend the Schedule by adding the name of
a person or body to it or by deleting the name of a person or body
specified in it or by so adding and deleting, as the case may be.

(2) Where an order is proposed to be made under this section, a
draft of it shall be laid before each House of the Oireachtas.

(3) The order shall not be made if a resolution disapproving of the
draft is passed by either such House within the next subsequent 21
days on which it has sat after the draft is laid before it.

(4) In this section ‘‘public authority’’ means—

(a) a person or body which at any time stood specified in the
Schedule,

(b) a board, authority or other body (other than a company)
established by or under statute,

(c) a company in which all the shares are held—

(i) by or on behalf of a Minister of the Government, or

(ii) by directors appointed by a Minister of the
Government,

or

(d) a company in which all the shares are held by a board, auth-
ority or body referred to in paragraph (b) or by a com-
pany referred to in paragraph (c).

8.—The expenses incurred by the Minister for Finance in the
administration of this Act shall be paid out of moneys provided by
the Oireachtas and those incurred by any other Minister of the
Government shall, to such extent as may be sanctioned by the Mini-
ster for Finance, be paid out of such moneys.

9.—(1) This Act may be cited as the State Authorities (Public
Private Partnership Arrangements) Act, 2002.

(2) This Act shall come into operation on the day that is four
weeks after the date of its passing.

SCHEDULE

State Authorities

A Minister of the Government.

A local authority.

The Commissioners of Public Works in Ireland.

The National Roads Authority.
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A health board established under the Health Act, 1970.

The Eastern Regional Health Authority.

A university within the meaning of the Universities Act, 1997, other
than Trinity College and the University of Dublin.

The Dublin Institute of Technology.

A college within the meaning of section 2 of the Regional Technical
Colleges Act, 1992.

A vocational education committee within the meaning of section 7
of the Vocational Education Act, 1930.

Courts Service.

A harbour authority within the meaning of the Harbours Act, 1946.
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Introduction
Public private partnerships are arrangements between the public

sector and the private sector for the delivery by the private sector of
certain public infrastructure and/or public services, which tradition-
ally would have been provided by the public sector. Public private
partnerships covered under the Bill include arrangements with the
private sector partner in relation to either the design and construc-
tion of an asset where operation is linked to the design and construc-
tion element (which may include the provision of finance) or
arrangements to provide services relating to an asset for a period of
not less than 5 years.

The purpose of the Bill is to verify that State authorities have the
statutory powers to enter into new procurement arrangements. These
powers supplement the existing powers of State authorities under
relevant existing legislation. Traditional outsourcing of contracts or
arrangements whereby the private sector designs and constructs an
asset for the public sector are not covered in the Bill.

The Bill also empowers State authorities to form companies and
to enter into joint ventures for the purpose of a public private part-
nership and gives State authorities the legal capacity necessary to
contract with the private financiers of public private partnerships.
The Bill further provides that the functions of a State authority may
be conferred under the public private partnership arrangement to the
private sector, subject to the general control of the State authority.

The State authorities covered by the Bill are named specifically in
the Schedule.

Section 1 is an interpretation section that defines certain terms
used in the Bill.

Section 2 provides that the State authorities under the Bill are
those named in the Schedule.

Section 3 provides what is meant by the term public private part-
nership arrangement. It also provides that a State authority may
arrange or provide for payments to a private sector partner and that
the State authority has the power to contract with a person who has
provided (or arranged the provision of) funding for the public private

1
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partnership arrangement. This relates to direct (or ‘‘step-in’’) agree-
ments. A State authority may form a company or become a share-
holder in a company and may transfer an asset of the State authority
to the partner. Under a PPP arrangement such a transfer would gen-
erally be for a defined period only. An asset could include a series
of different assets.

Section 4 provides that the functions specified in the public private
partnership arrangement may be conferred upon the partner and
may be performed by the partner in its own name subject to the
control of the State authority. Notwithstanding this, the functions
shall continue to be vested in the State authority and the relevant
Minister’s responsibility for the performance of that function is not
affected. Local authorities or bodies may agree that their functions
will be performed by a lead local authority pursuant to section 59 of
the Local Government Act, 1955 or the Roads Act, 1993 provided
the relevant local authorities or bodies are State authorities at the
time of the agreement.

Section 5 empowers a State authority to enter in good faith into a
public private partnership arrangement and an arrangement with the
private sector financiers of the public private partnership
arrangement.

Section 6 provides that where a State authority has formed a com-
pany or become a shareholder in an existing company formed and
registered under the Act the appropriate Minister is authorised to
give written directions to the State authority or the company in
relation to the management, accountability, accounting and financial
affairs of that company and to issue general guidance in relation to
the formation of companies under section 3(2). It lists the matters
upon which directions may be issued and provides that a State auth-
ority and a company must comply with directions issued to them.

Section 7 provides that the Minister for Finance, in consultation
with the appropriate Minister, may amend the Schedule by adding
or deleting a public authority by way of order, provided that a draft
of the order is laid before both houses of the Oireachtas. It also sets
out what is meant by the term public authorities.

Section 8 is a standard provision to the effect that expenses
incurred in the administration of the Bill shall be paid out of moneys
provided by the Oireachtas.

Section 9 is the short title of the Act and provides that the Act
shall come into operation four weeks after it is passed.

The Schedule lists the State authorities covered by the Act.

An Roinn Airgeadais.
Meitheamh, 2001.

Wt. P50672/B/6. 975. 6/01. Cahill. (X42352). G.30-16.



Art. 3.

Definizioni (art. 1, direttiva 2004/18; articoli 1, 2.1., direttiva
2004/17; articoli 2, 19, legge n. 109/1994; articoli 1, 2, 9,
decreto legislativo n. 358/1992; articoli 2, 3, 6, decreto
legislativo n. 157/1995; articoli 2, 7, 12, decreto legislativo n.
158/1995; art. 19, comma 4, decreto legislativo n. 402/1998; art.
24, legge n. 62/2004)

1. Ai fini del presente codice si applicano le definizioni che
seguono.

15-ter. Ai fini del presente codice, i "contratti di partenariato
pubblico privato" sono contratti aventi per oggetto una o piu’
prestazioni quali la progettazione, la costruzione, la gestione o la
manutenzione di un’opera pubblica o di pubblica utilita’, oppure la
fornitura di un servizio, compreso in ogni caso il finanziamento
totale o parziale a carico di privati, anche in forme diverse, di
tali prestazioni, con allocazione dei rischi ai sensi delle
prescrizioni e degli indirizzi comunitari vigenti.

Rientrano, a titolo esemplificativo, tra i contratti di partenariato
pubblico privato la concessione di lavori, la concessione di
servizi, la locazione finanziaria, l’affidamento di lavori mediante
finanza di progetto, le societa’ miste. Possono rientrare altresi’
tra le operazioni di partenariato pubblico privato l’affidamento a
contraente generale ove il corrispettivo per la realizzazione
dell’opera sia in tutto o in parte posticipato e collegato alla
disponibilita’ dell’opera per il committente o per utenti terzi.
Fatti salvi gli obblighi di comunicazione previsti dall’art. 44,
comma 1-bis del decreto-legge 31 dicembre 2007, n. 248, convertito,
con modificazioni, dalla legge 28 febbraio 2008, n. 31, alle
operazioni di partenariato pubblico privato si applicano i contenuti
delle decisioni Eurostat.


